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 1.  TIME:  8:30   CASE#: MSC13-00167 
CASE NAME: GHEZAVAT VS TOWN OF DANVILLE 
SPECIAL SET HEARING ON: MOTION IN LIMINE SET BY COURT ON 2-23-17 
* TENTATIVE RULING: * 
 
Defendant Town of Danville (“Town”) asks the Court to enter an order excluding all evidence 

“regarding plaintiffs’ allegation that the shrubbery at the intersection cause the subject accident.” 

(Motion at 1:23-24.) The plaintiffs in this case (“Plaintiffs”) oppose that. 

It is undisputed that in connection with a previous motion for summary judgment filed by 

defendant Sycamore Landscaping (“Sycamore”), the Court found that the car accident that 

stands at the heart of this case was not caused by the condition of the shrubbery. The Town 

argues that Plaintiffs are precluded from arguing that the condition of the shrubbery caused the 

subject accident under the doctrine of collateral estoppel. 

To apply collateral estoppel, the following elements must be met: (1) the issue sought to be 

precluded from relitigation must be identical to that decided in a former proceeding; (2) the issue 

must have been actually litigated in the former proceeding; (3) the issue must have been 

necessarily decided in the former proceeding; (4) the decision in the former proceeding must be 

final and on the merits; and (5) the party against whom preclusion is sought must be the same 

as, or in privity with, the party to the former proceeding. Lucido v. Super. Ct. (1990) 51 Cal.3d 

335, 341. Pacific Lumber Co. v. State Water Resources Control Bd. (2006) 37 Cal.4th 921, 943 

restates those same elements. 

Plaintiffs argue that collateral estoppel is inappropriate because the Town and Sycamore were 

not in privity; the Town argues on reply that it was in privity with Sycamore. But these arguments 

misapprehend the privity requirement as stated by our Supreme Court in Lucido and Pacific 

Lumber Co.  

It is the party against whom preclusion is sought who must be the same as, or in privity with, the 

party to the former proceeding. This is further reinforced by cases like Rodgers v. Sargent 

Controls & Aerospace (2006) 136 Cal.App.4th 82, 90-91, which noted that the identity of 

party/privity requirement exists because it would be unfair to bind a party with a result obtained 

in an earlier proceeding, when that party did not participate in the earlier proceeding. If Plaintiffs 

had no opportunity to oppose Sycamore’s earlier motion for summary judgment, it would be 

manifestly unfair to bind them to the result of that proceeding. 

Here, Plaintiffs are the party against whom preclusion is sought, not the Town or Sycamore. 

Plaintiffs were a party to Sycamore’s previous motion for summary judgment. It would therefore 

not be unfair to bind Plaintiffs to the result obtained by Sycamore’s motion for summary 

judgment; Plaintiffs were participants in Sycamore’s motion for summary judgment and could 

have opposed the motion and presented evidence on the points raised by Sycamore’s motion 

had they desired to do so. Whether the Town and Sycamore were in privity is irrelevant to 

determining the applicability of collateral estoppel. 

All of the elements of collateral estoppel are met here.  
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Plaintiffs also argue that public policy considerations warrant denying the motion to exclude 

because the Town had a non-delegable duty to maintain the shrubs and make them safe. That 

might be so, but Sycamore’s motion for summary judgment was not decided on the issue of 

duty. It was decided on the issue of causation. The Court did not rule on any duty issue in 

connection with Sycamore’s motion for summary judgment, and the Court is not here ruling on 

any duty issue. 

Irrespective of which party was charged with the duty to make the shrubbery safe, the issue of 

whether the shrubbery caused the accident was actually litigated and necessarily decided in 

connection with Sycamore’s motion for summary judgment. The Court found that the condition 

of the shrubbery did not cause the accident. No evidence to the contrary was presented, and no 

party contested the Court’s conclusion in that regard. 

The Town’s motion is granted. The Town shall prepare an appropriate form of order, share it 
with Plaintiffs for approval as to form, and present it to the Court for signature in the usual way. 

  

  
 2.  TIME:  8:30   CASE#: MSC13-00909 
CASE NAME: MUSHTAQ VS. WARMINGTON HERCULE 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
PETERSON PAINTING, INC 
* TENTATIVE RULING: * 
 
At the request of the moving party, this matter has been dropped from calendar. 

  

 3.  TIME:  8:30   CASE#: MSC13-00909 
CASE NAME: MUSHTAQ VS. WARMINGTON HERCULE 
HEARING ON MOTION FOR SUMMARY JUDGMENT RE REBCO COMMUNITIES LACK 
OF STANDING FILED BY PETERSON PAINTING, INC 
* TENTATIVE RULING: * 
 
At the request of the moving party, this matter has been dropped from calendar. 
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 4.  TIME:  8:30   CASE#: MSC13-01774 
CASE NAME: DARYL CASE vs KIPER DEVELOPMEN 
HEARING ON MOTION TO/FOR GOOD FAITH SETTLEMENT FILED BY HALABI, 
INC. 
* TENTATIVE RULING: * 
 
Halabi, Inc. d/b/a Duracite’s (“Duracite”) motion for a determination of good faith settlement (the 
“Motion”) is granted. 

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 
(“Tech-Bilt”). Tech-Bilt identifies six nonexclusive factors for making a determination of good 
faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

Tech-Bilt, supra, 38 Cal.3d at p. 499. 

Once the settling party has demonstrated that a settlement exists, a presumption of good faith 
exists. A party asserting that a settlement was reached in bad faith bears the burden of proof of 
demonstrating bad faith. See Code of Civil Procedure (“CCP”) § 877(d); Schultz v. Super. Ct. 
(1980) 104 Cal.App.3d 250, 252. The party asserting that the settlement was not made in good 
faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-
Bilt] factors as to be inconsistent with the equitable objectives of the statute.” Tech-Bilt, supra, 
38 Cal.3d at pp. 499-500.  

Ultimately, for the Court to grant the Motion, the “settlement figure must not be grossly 

disproportionate to what a reasonable person, at the time of the settlement, would estimate the 

settling defendant’s liability to be.” Tech-Bilt, supra, at p. 499. Trial courts have “broad discretion 

in determining whether a settlement was entered in good faith and within the Tech-Bilt ballpark, 

and in allocating potential liability and exposure between or among joint tortfeasors.” Norco 

Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 962. 

In this construction defect matter, Duracite was a subcontractor hired to install countertops in 

eight (8) of the twenty-five (25) homes at issue. Kiper Development, Inc. (“Kiper”) was the 

developer, and opposes the Motion.  

The Motion explains that Duracite settled the claims brought against it by homeowner plaintiffs 

for $7,550.34 in exchange for homeowner plaintiffs releasing their claims against both Duracite 
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and Kiper related to Duracite’s scope of work. Homeowner plaintiffs have alleged $17,186.22 in 

damages related to Duracite’s scope of work. 

In opposition, Kiper says that the settlement is out of the Tech-Bilt ballpark, and that Duracite 

has not presented any evidence to support its motion.  

In the first instance, Duracite is not required to present evidence. Once Duracite demonstrates 

that a settlement exists, there arises a presumption of good faith. The burden is on Kiper to 

adduce evidence to rebut that presumption. 

With respect to the settlement amount, it represents 44% of Duracite’s potential liability (not the 

.44% the opposition contends), or nearly half. Tech-Bilt is clear that one of the factors the Court 

is to consider is that a settling party ordinarily will pay less in settlement than it would were it to 

be found liable after a trial. 

Kiper has not presented any evidence that would require the Court to conclude that the Duracite 

settlement is grossly disproportionate to what a reasonable person might estimate Duracite’s 

liability to be. Given that Duracite is paying nearly half of its potential liability in a very early 

settlement, the Court can see no basis for concluding that the settlement amount is not within 

the Tech-Bilt ballpark. 

Finally, the Court notes that this settlement was arrived at with the aid of an experienced 

mediator, which further bolsters the conclusion that the settlement was reached in good faith. 

The burden was on Kiper to demonstrate that the settlement was not made in good faith. See 

CCP § 877.6(d). Kiper has failed to carry that burden. The Court exercises the discretion 

afforded to it and grants the Motion.  

The Court notes here that both the parties as well as prevailing law agree that this order has no 
effect on claims Kiper has against Duracite that are based in contract, and so the Court’s order 
shall not be construed to disturb Kiper’s contractual claims against Duracite. 

  

 5.  TIME:  8:30   CASE#: MSC13-01774 
CASE NAME: DARYL CASE vs KIPER DEVELOPMEN 
HEARING ON MOTION TO/FOR GOOD FAITH SETTLEMENT FILED BY BARBOSA 
CABINETS 
* TENTATIVE RULING: * 
 
Barbosa Cabinets, Inc.’s (“Barbosa”) motion for a determination of good faith settlement (the 
“Motion”) is granted. 

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 
(“Tech-Bilt”). Tech-Bilt identifies six nonexclusive factors for making a determination of good 
faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 
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(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

Tech-Bilt, supra, 38 Cal.3d at p. 499. 

Once the settling party has demonstrated that a settlement exists, a presumption of good faith 
exists. A party asserting that a settlement was reached in bad faith bears the burden of proof of 
demonstrating bad faith. See Code of Civil Procedure (“CCP”) § 877(d); Schultz v. Super. Ct. 
(1980) 104 Cal.App.3d 250, 252. The party asserting that the settlement was not made in good 
faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-
Bilt] factors as to be inconsistent with the equitable objectives of the statute.” Tech-Bilt, supra, 
38 Cal.3d at pp. 499-500.  

Ultimately, for the Court to grant the Motion, the “settlement figure must not be grossly 

disproportionate to what a reasonable person, at the time of the settlement, would estimate the 

settling defendant’s liability to be.” Tech-Bilt, supra, at p. 499. Trial courts have “broad discretion 

in determining whether a settlement was entered in good faith and within the Tech-Bilt ballpark, 

and in allocating potential liability and exposure between or among joint tortfeasors.” Norco 

Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 962. 

In this construction defect matter, Barbosa was a subcontractor hired to supply cabinets. Kiper 

Development, Inc. (“Kiper”) was the developer, and opposes the Motion.  

The Motion explains that Barbosa settled the claims brought against it by homeowner plaintiffs 

for $3,020.13 (although the Motion initially says the amount is $7,550.34, paragraph 2.2 of the 

settlement agreement confirms the amount is $3,020.13) in exchange for homeowner plaintiffs 

releasing their claims against both Barbosa and Kiper related to Barbosa’s scope of work. 

Homeowner plaintiffs have alleged $91,925.76 in damages related to Barbosa’s scope of work. 

In opposition, Kiper says that the settlement is out of the Tech-Bilt ballpark, and that Barbosa 

has not presented any evidence to support its motion.  

In the first instance, Barbosa is not required to present evidence. Once Barbosa demonstrates 

that a settlement exists, there arises a presumption of good faith. The burden is on Kiper to 

adduce evidence to rebut that presumption. 

With respect to the settlement amount, although it is only approximately 3.3% of the amount 

alleged (not the .03% the opposition contends), as the Motion explains, it appears unlikely, 

based on the information available to the parties at the time of settlement, that Barbosa is 

actually liable for any damages in this case, based on, in part, the length of time between 

Barbosa supplying the cabinets between 2003 and 2006 and the claim actually being brought by 

homeowner plaintiffs. 
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As stated above, the Court is to assess the settlement in light of the information known to the 

parties at the time of the settlement, and not engage in speculation concerning what might be 

uncovered were the litigation to continue. See, e.g., Tech-Bilt, supra; Torres v. Union Pacific 

R.R. Co. (1984) 157 Cal.App.3d 499, 509. Kiper does not present any evidence that Barbosa 

would be found liable at trial or any other facts available to the parties at the time of settlement 

(rather than speculation about what further litigation might uncover) that suggest that Barbosa 

should not be permitted to settle the homeowner plaintiffs’ claims in the manner it has. 

Finally, the Court notes that this settlement was arrived at with the aid of an experienced 

mediator, which further bolsters the conclusion that the settlement was reached in good faith. 

The burden was on Kiper to demonstrate that the settlement was not made in good faith. See 

CCP § 877.6(d). Kiper has failed to carry that burden. The Court exercises the discretion 

afforded to it and grants the Motion.  

The Court notes here that both the parties as well as prevailing law agree that this order has no 
effect on claims Kiper has against Barbosa that are based in contract, and so the Court’s order 
shall not be construed to disturb Kiper’s contractual claims against Barbosa. 

  

 6.  TIME:  8:30   CASE#: MSC13-01774 
CASE NAME: DARYL CASE vs KIPER DEVELOPMEN 
HEARING ON MOTION TO/FOR GOOD FAITH SETTLEMENT FILED BY 
CALIFORNIA MANTEL, INC 
* TENTATIVE RULING: * 
 
California Mantel & Fireplace, Inc.’s (“CMF”) motion for a determination of good faith settlement 
(the “Motion”) is granted. 

The criteria for the determination of a good faith settlement were originally set out by the 
California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Assoc. (1985) 38 Cal.3d 488 
(“Tech-Bilt”). Tech-Bilt identifies six nonexclusive factors for making a determination of good 
faith settlement: 

(1) a rough approximation of plaintiffs’ total recovery and the settlor’s proportionate liability; 

(2) the amount paid in settlement; 

(3) the allocation of settlement proceeds among plaintiffs; 

(4) the recognition that a settlor should pay less in settlement than he would if he were 
found liable after a trial; 

(5) the financial conditions and insurance limits of settling defendants; and, 

(6) the existence of fraud, collusion, or tortious conduct aimed to injure the interests of 
nonsettling defendants. 

Tech-Bilt, supra, 38 Cal.3d at p. 499. 

Once the settling party has demonstrated that a settlement exists, a presumption of good faith 
exists. A party asserting that a settlement was reached in bad faith bears the burden of proof of 
demonstrating bad faith. See Code of Civil Procedure (“CCP”) § 877(d); Schultz v. Super. Ct. 
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(1980) 104 Cal.App.3d 250, 252. The party asserting that the settlement was not made in good 
faith must demonstrate that the settlement is “so far out of the ballpark in relation to [the Tech-
Bilt] factors as to be inconsistent with the equitable objectives of the statute.” Tech-Bilt, supra, 
38 Cal.3d at pp. 499-500.  

Ultimately, for the Court to grant the Motion, the “settlement figure must not be grossly 

disproportionate to what a reasonable person, at the time of the settlement, would estimate the 

settling defendant’s liability to be.” Tech-Bilt, supra, at p. 499. Trial courts have “broad discretion 

in determining whether a settlement was entered in good faith and within the Tech-Bilt ballpark, 

and in allocating potential liability and exposure between or among joint tortfeasors.” Norco 

Delivery Service, Inc. v. Owens-Corning Fiberglass, Inc. (1998) 64 Cal.App.4th 955, 962. 

In this construction defect matter, CMF was a subcontractor hired to supply fireplace mantels. 

Kiper Development, Inc. (“Kiper”) was the developer, and opposes the Motion.  

The Motion explains that CMF settled the claims brought against it by homeowner plaintiffs for 

$4,429.53 in exchange for homeowner plaintiffs releasing their claims against both CMF and 

Kiper related to CMF’s scope of work. In opposition, Kiper says that the homeowner plaintiffs 

allege $140,298.36 in damages related to CMF’s scope of work, and that as a result, the 

settlement is out of the Tech-Bilt ballpark. Kiper also contends that the settlement was not 

attached to the Motion, and indicates that CMF has failed to present any evidence supporting 

the Motion. 

With respect to attaching the settlement agreement, Kiper fails to identify any prejudice it 

suffered by not having the full settlement agreement. The moving papers set out the essential 

terms of the settlement (i.e., the settlement amount and the parties to be released). In addition, 

the settlement agreement was attached to the reply declaration supporting the motion, so Kiper 

now has the full settlement agreement. It appears to the Court to track the information provided 

in the moving papers. With respect to an evidentiary showing, CMF is not required to make any 

such evidentiary showing. CMF need only demonstrate that a settlement exists. A presumption 

of good faith then arises, and it is Kiper’s burden to rebut that presumption. 

With respect to the settlement amount, although it is only approximately 3.2% of the amount 

alleged (not the .03% the opposition contends), as the Motion explains, it appears unlikely, 

based on the information available to the parties at the time of settlement, that CMF is actually 

liable for any damages in this case, based on the length of time between CMF supplying the 

fireplace materials between 2003 and 2006 and the claim actually being brought by homeowner 

plaintiffs. 

As stated above, the Court is to assess the settlement in light of the information known to the 

parties at the time of the settlement, and not engage in speculation concerning what might be 

uncovered were the litigation to continue. See, e.g., Tech-Bilt, supra; Torres v. Union Pacific 

R.R. Co. (1984) 157 Cal.App.3d 499, 509. Kiper does not present any evidence that CMF would 

be found liable at trial or any other facts available to the parties at the time of settlement (rather 

than speculation about what further litigation might uncover) that suggest that CMF should not 

be permitted to settle the homeowner plaintiffs’ claims in the manner it has. 
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Finally, the Court notes that this settlement was arrived at with the aid of an experienced 

mediator, which further bolsters the conclusion that the settlement was reached in good faith. 

The burden was on Kiper to demonstrate that the settlement was not made in good faith. See 

CCP § 877.6(d). Kiper has failed to carry that burden. The Court exercises the discretion 

afforded to it and grants the Motion.  

The Court notes here that both the parties as well as prevailing law agree that this order has no 
effect on claims Kiper has against CMF that are based in contract, and so the Court’s order shall 
not be construed to affect Kiper’s contractual claims against CMF. 

  

 7.  TIME:  8:30   CASE#: MSC15-01524 
CASE NAME: BURKE VS. BURKE 
HEARING ON MOTION TO/FOR LEAVE TO FILE SECOND AMND. CMPLNT. 
FILED BY ROSALYN BURKE DDS 
* TENTATIVE RULING: * 
 
Hearing dropped by Court to allow for stipulation and order vacating trial date and all hearing 
dates, due to conditional settlement, to be uploaded to the complex lit email box for signature by 
Judge Goode.  

  

 8.  TIME:  8:30   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
HEARING ON MOTION TO/FOR STRIKE OR IN THE ALT.,TO TAX COSTS 
FILED BY JOSEPH R SPRACHER 
* TENTATIVE RULING: * 
 
Before the Court is a motion filed by the remaining plaintiffs in this case (“Plaintiffs”) to tax the 
costs claimed by defendant Disclosure Source (“Disclosure Source”). 

This putative class action originally was filed on November 5, 2015, by, among others, Jose 
Venegas, Timotea Venegas, and Lori A. Doyle Lynn, Trustee of the Lori A. Doyle Trust 
(collectively, “Dismissed Plaintiffs”) against Disclosure Source and others. On December 30, 
2016, Dismissed Plaintiffs filed requests for voluntary dismissal without prejudice of all their 
claims against Disclosure Source. 

There is no dispute that Disclosure Source is a prevailing party within the meaning of Code of 
Civil Procedure (“CCP”) § 1032(a)(4). 

Plaintiffs argue that Disclosure Source cannot recover its costs because it failed to apportion the 
claimed costs among Plaintiffs and Dismissed Plaintiffs and then seek only those costs related 
to Dismissed Plaintiffs. Plaintiffs cite a passage from the Rutter Guide which relies on Catello v. 
I.T.T. Gen. Controls (1984) 152 Cal.App.3d 1009 for the proposition that “defendant is only 
‘entitled to its costs against the one who dismisses’ and the ‘[r]ecovery is limited … to items 
incurred while that plaintiff was in the case.” Plaintiffs go on to argue, apparently relying on 
Catello, that Disclosure Source was obligated to apportion the costs and seek only those 
“reasonable and necessary to prosecute its case against Dismissed Defendants.” (Motion at 
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4:11-20.) 

But Catello does not say that costs must be allocated or apportioned as between parties. It says 
only that “the defendant is entitled to costs attributable to that period of time when the plaintiff in 
intervention was a party to the principal action.” Id. at p. 1012. Here, it is not disputed that 
Disclosure Source is only entitled to costs from November 5, 2015 (the date the case was filed 
against it) to December 30, 2016 (the date Dismissed Plaintiffs filed their requests for voluntary 
dismissal without prejudice of all their claims against Disclosure Source). 

More relevant is Howard v. American National Fire Ins. Co. (2010) 187 Cal.App.4th 498 
(“Howard”). In Howard, the plaintiff prevailed and sought costs. The trial court awarded 
approximately $45,000 in costs to reimburse the cost of deposing 21 individuals. Id. at p. 540. 
The First District Court of Appeal affirmed that cost award, and rejected defendant American’s 
contention that the costs should have been allocated between it and another defendant. It is 
worth quoting at length: 

American contends, as it did in the trial court, that the costs should have been 
allocated between itself and another defendant insurer which, at the time of the 
cost bill, was awaiting trial on damages. We reject the contention. A prevailing 
party is entitled to all costs reasonably necessary to the conduct of the litigation. 
American never demonstrated that the deposition costs were unnecessary to the 
conduct of the litigation against it, and necessary only for the litigation against a 
codefendant insurer. In fact, American concedes that the depositions ‘involved 
Plaintiffs’ claims against American’ but argues that an allocation should be made 
because the depositions also impacted other defendants. American provides no 
authority for its assertion that a court must allocate a prevailing plaintiff’s costs 
among a codefendant adjudged liable, and another codefendant for whom 
litigation remains pending (and may never be adjudged liable and subject to 
costs recovery). Allocation may have been appropriate if American had 
demonstrated that the issues involved in the depositions were separable between 
the defendants. This American did not do. 

Howard at pp. 540-541 (citation omitted). 

Under Howard, the burden is not on Disclosure Source to apportion its costs when it submits its 
memorandum of costs. Rather, the burden is on Plaintiffs to demonstrate that some or all of the 
costs sought “were separable between the [plaintiffs].” Howard at p. 541. If Plaintiffs meet that 
burden, then Howard suggests that an allocation might be appropriate. Id. 

Plaintiffs have failed to carry that burden. They note that some of the motion practice was 
directed “primarily” at the claims of Higashi and Spracher, who remain in the case, “and only 
tangentially addressed the claims of the Dismissed Plaintiffs.” (Motion at 5:14-16.) But that does 
not mean that the cost to file those motions was “separable” as between the various plaintiffs. 
The filing fee for a motion remains static. 

Plaintiffs correctly observe that once the items in the memorandum of costs are properly 
objected to, they are at issue and the Court must resolve the factual question of whether they 
were reasonably necessary to the litigation. Ladas v. Cal. State Auto. Assn. (1993) 19 
Cal.App.4th 761, 774. 

While Disclosure Source was not required to apportion costs between the Dismissed Plaintiffs 
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and the remaining Plaintiffs, Disclosure Source is not permitted, during the pendency of the 
litigation, to recover costs that were incurred jointly with other defendants who remain in the 
litigation. Fennessy v. Deleuw-Cather Corp. (1990) 218 Cal.App.3d 1192, 1196. Disclosure 
Source seeks its filing fees related to filing a motion for summary judgment in October 2016. 
However, that motion was a joint motion, made by Disclosure Source and other defendants. 
Some of those defendants remain in this case. As a result, under Fennessy, Disclosure Source 
may not recover costs related to filing the joint summary judgment motion or related to filing a 
joint stipulation to extend the time to answer the complaint; those costs must be taxed. 

The Court has reviewed the materials Disclosure Source submitted as part of its opposition to 
Plaintiffs’ motion. The Court rules on each specific cost item as follows: 

File & Serve Xpress Fees 

As part of its opposition to the motion to tax, Disclosure Source provides File & Serve Xpress 
(“FSX”) invoices. The Court taxes or allows those costs as follows: 

Transaction ID number General Description Cost Court’s Ruling 

59870787 CMC Statement $29 Allowed 

59745363 Notice of Summary 
Judgment 

$14.04 Taxed (joint cost) 

59498754 Answer $29 Allowed 

59364635 Informal Discovery Brief $13 Allowed 

59720903 Summary Judgment 
Motion 

$530.92 Taxed (joint cost) 

59307199 CMC Statement $29 Allowed 

59063055 Stipulation $50.92 Taxed (joint cost 
among all 
defendants) 

58855292 CMC Statement $29 Allowed 

59364635 CMC Statement / Proof of 
Service 

$13 Allowed 

 

In addition to the costs taxed above, the Court notes that FSX invoice nos. 59307199, 
59364635, and 59498754 reflect charges for postage, delivery, printing, copying, handling, or 
court courtesy copies. Those charges do not appear related to filing (as there are separate line 
items on those invoices for actual filing fees). In addition, CCP § 1033.5(b)(3) specifically 
identifies postage and photocopying charges as costs that are not allowable. Those charges 
total (including tax) $84.57. They are not explained, and in a case ordered to e-filing, with e-
service, and in a courtroom that does not request or expect paper courtesy copies, the Court 
cannot find them reasonably necessary to the litigation. The amount claimed for filing fees will 
be further taxed by $84.57 to reflect charges for postage, delivery, printing, copying, handling, or 
courtesy copies. 
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CourtCall Fees  

The parties agree that costs for CourtCall appearances are discretionary costs that the Court 
may award if they are reasonably necessary to the conduct of the litigation. (Reply 5:25-26.) 

The Court finds that the CourtCall appearance fees (which appear to total $546 and make up 
the “other” line item in the memorandum of costs) were reasonably necessary to the litigation. 
For a party to a lawsuit, attending hearings is reasonably necessary to the litigation. It was 
reasonable to attend the hearings by CourtCall when possible, rather than incurring the expense 
of traveling from Southern California to attend. CourtCall costs will be awarded, with one 
exception. On August 3, 2016, Disclosure Source was charged a $30 “late fee” by CourtCall, 
presumably for failing to timely set up the CourtCall. A CourtCall “late fee” is not reasonably 
necessary to the litigation; the $30 late fee will be taxed.  

FedEx Service 

Further, Disclosure Source includes, as part of Exhibit D to the Gleason Declaration, three 
FedEx receipts from late April and early May 2016 in the total amount of $53.23. These costs 
were for serving various documents in late April and early May 2016. But this case was on File 
& Serve Xpress by the middle of February 2016, and so the Court is unable to conclude that 
serving things via FedEx was reasonably necessary to the litigation. The FedEx service costs 
will be taxed. 

Interest 

Disclosure Source seeks statutory interest on the cost award, accruing from the date of the 
voluntary dismissal. Disclosure Source cites CCP §§ 695.210 and 680.300 as statutory authority 
for the Court to award interest. Those sections concern costs being added to the principal 
amount of a judgment.  

There is not a judgment in this case. Further, CCP § 1033.5 does not identify interest on 
allowable costs as itself constituting an allowable cost. The Court declines to award any interest. 

The motion is granted in part and denied in part. Disclosure Source claimed costs in the revised 
amount of $2,973.35. As set forth above, that amount will be taxed $763.68 to reflect items the 
Court finds were not reasonably necessary to the conduct of the litigation or were costs that 
were incurred jointly by Disclosure Source and one or more other defendants. Disclosure 
Source will be awarded $2,209.67 as costs. That amount shall be payable on or before June 30, 
2017. Disclosure Source shall prepare an appropriate form of order and submit it to Plaintiffs for 
approval as to form and to the Court for signature in the usual way. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   03/23/17 

 
 

- 12 - 

 9.  TIME:  8:30   CASE#: MSL16-00487 
CASE NAME: WELLS FARGO BANK, N.A. VS COLO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The motion is unopposed and appears meritorious.  It is, therefore, granted. 

  

10.  TIME:  8:30   CASE#: MSN15-1102 
CASE NAME: JUAN ANTONIO CERRITOS V RALPH 
HEARING ON MOTION TO/FOR ATTY FEES & COST PURS TO LABOR CODE 
98.2 FILED BY JUAN ANTONIO CERRITOS 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

11.  TIME:  8:30   CASE#: MSN15-1102 
CASE NAME: JUAN ANTONIO CERRITOS V RALPH 
HEARING ON MOTION TO/FOR ASSIGNMENT OF RIGHTS & RESTRAINING 
ORDER FILED BY JUAN ANTONIO CERRITOS 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

 


